;2 e:{?:.?

Faderal Register / ‘Vol. 45, No. 88 / Monday, May 10, 1980 / Rules and Regulations  Z-Aa

ENYIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 122, 123, 124, and 125
[FRL 1453~5]

Conaolidated Permit Reguiztions:
RCRA Hazardous Waste; SDWA
uUnderground Injection Control; CWA
National Poliutsnt Dizcharge
Elimination System; CWA Section 404
Dredge or Flll Programs; and CAA
Prevention of Significant Deterioration

AGENCY: Environmental Protection
Agency (EPA).
AcTiON: Final rule.

summany: This rule establishes
consolidated permit program
requirements governing the Hazardous
Waste Management program under the
Resource Conservation and Recovery
Act [RCRA). the Underground Injection
Control (UIC) program under the Safe
Drinking Waler Act {SDWA).'the
Nationa!l Pollutant Discharge
Elimination System {INPDES) program
and State Dredge or Fill ("404")
programs under the Clean Water Act
{(CWA), and the Prevention of :
Significant Detericration {PSD) program
under the Clean Air Act, for three
primary purposes:

(1) To comsclidate program
requirements for the RCRA and UIC
programs with those already established
for the NPDES program. :

{2) To establish requirements for State
programs under the RCRA, UIC, &and -
Section 404 programs.

(3} Tec consolidate permit issuance
procedures for EPA-issued Prevention of
Significant Deterioration permits under
the Clean Air Act with those for the
RCRA. UIC, and NPDES programs.

DATES: These regulations shall become
eflective as follows: All regulations shall
beccme effective as to UIC permits and
programs July 18. 1880, but ghall not be
impiemented untl the effective date of
40 CFR Part 146. All regulations shall
bezeme effective as to RCRA permits
and programs November 19. 1980. Part
124 s~all become effective as specified
in § 124.21. All other provisions of the
regi..ations shall become effective July
18. 193J. For purposes of judicial review
under the Clean Water Act. these
regulations will be considered issued at
1 pm eastern lime on June 2, 1380; see
15 FR 26894, April 22. 1980. In arder to
3ssist EPA to correct typographical
arrors. incorrect cross-references, and
smilar technical errors, comments of &
echnical and nansubstantive nature on
he final regulations may be submitied
n or before July 18, 1980. The effective

date will not be delayed by
consideration of such comments.

Comments on the scope and
applicability of Executive Order 11890
and Executive Qrder 11838 to RCRA,
UIC, and NPDES permits must be
submitted on or before July 18, 1880.

Comments on requirements for Class
IV wells must be received by July 15,
1860,

There will be a hearing on the
requirements for Class IV wells on July
8, 1880, from 9 a.m. to § p.m.

ADDRESSES: Comments of a technical
and nonsubstantive nature, as well as
the comments concerning the scope and
applicability of Executive Order 11990
and Executive Order 11888, should be
addressed to: Edward A. Kramer, Office
of Water Enforcement (EN-338), U.S.
Environmental Protection Agency,
Washington, D.C. 20460.

Cormments on requirements for Class
IV wells should be addressed to: Alan

Levin, Director, State Program Division -

(WH-550), Office of Drinking Water,
Environmental Protection Agency,
Washington, D.C. 20460.

The Public Hearing on Class IV wells
will be held at: HEW Auditorium, 330
Independence Aveaue, S.W.,
Washington, D.C.

FOR FURTHER INFORMATION CONTACT:
Edward A. Kramer, Office of Water
Enforcement (EN-336). U.S.
Environmental Protection Agency,
Washington, D.C. 20460, (202) 755-0750.

SUPPLEMENTARY INFORMATION:
Background

These final regulations consolidate
requirements and procedures for five
EPA permit programs. These regulations
represent the major product of the
Agency's permit consolidation initiative
that began in the fall of 1978. They are
based on the proposed consolidated
permit regulations that were published
in the Federal Register for comment on
June 14, 1878 {44 FR 32854).

EPA program requirements and State

" program requirements are established

for three programs:
* The Hazardous Wasle Management

» {HWM) program under the Resource’

Conservation and Recovery Act
(RCRAY);

* The Underground Injection Control
{UIC) program under the Safe Drinking
Water Act (SDWA):

* The National Pollutant Discharge
Elimination System {NPDES) program
under the Clean Water Act [CWA); and

State program requirements only are
eslablis{med forr

* Stale section 404 “Dredge or Fill”
programs under the CWA.

In addition, procedures for permit
dectsionmaking are established for the
above four programs, and for

* The Prevention of Significant
Deterioration (PSD) program under the
Clean Air Act, where this program {s
operated by EPA or a delegated State
agency under 40 CFR 52.21(v); these
procedures do not apply to PSD permits
issued by States to whom
administration of the PSD program has
been transferred. {See preamble to Part
124, Subpart C)

These regulgtions are an important
element of an Agency-wide effort to
consolidate and unify procedures and
requirements applicable to EPA and
State-administered permit programs.

The Agency has also developed a
single set of permit application forms for
the programs covered by these
regulations. These consolidated
application forma are published
elsewhere in today's Federal Register.
They consist of a single general form to
collect basic information from all
applicants, {ollowed by separate
program-specific forms which collect
additional information needed to issue
permits under each program. The
application forms in today's Federal
Register include the general information
form and the additional forms for
certain water discharges under NPDES
and for hazardous waste permits under
RCRA.

When the draft consalidated
application forms were published for
public comment, they appeared along
with a set of proposed NPDES

. regulations which were closely related

to the contents of the application forms.
Those accompanying regulationa have
now been integrated with the final
NPDES regulations which appear as part
of these consolidated permit regulations,
and are summarized in the proper places
in the preamble discussion. For a more
thorough discussion and response to
comments on those portions of the
NPDES regulations. see the preamble to
the consolidated application forms
published elsewhere in today's Federal
Register. Because the draft application
forms and accompanying proposed
NPDES regulations were originally
published together. commented upon
together. and are closely related. the
detailed discussion of both forms and
sccompanying regulations has been
retained in one place. )

Many of the requirements in these
regulations apply both to EPA programs
and to State programs that receive EPA
approval to operate in lieu of a Federal
program in a particular State. These
common requirements are ifitended to
ensure that Stale permit programs
satisfly minimum statutory and



§

Federal Register /| Vol. 45, No.-88 / Monday, May 19, 1980 / Rules and Regulations

33339

Third.. the dure {or EPA plnsraph Is h”.m_gowd!mh exceeding five times the level rted
Headquarters review of EPA iscued . the reporting requirements under in the permit application. Pemi"ttp:;s
draft generzl permits, proposed in ITW proposal required Z4-hoar  must also notify the Director if they
$ 124.7(1}{2) end the comment following  reporting of mﬂnted sses if to use or manufacture & toxic
§ 122.82(2), bas been shortened to sllow  the permiittas wizhex Qr_u&mﬁ-% pollutant which they did not report in
EPA 30 days rather than €0 to review to be “prohibited.” This requirement the permit spplication. This requirement
end raise objections to ths dmft permit been coordinated with the 24-hour bas been changed from the proposal

(final § 124.58). :

Fourth, the proposal (§ 122.83(e)(2)}
stated that the Director could revoké &
. general permit as it applied to an .
individual discharger and require that
discharger to obtain an individual
permit, but EPA could do this only after
an on-site Inspection. The requirement
for an or-zite inspection has been
deleted becguse the causes for requiring
an individual permit {examples are

" listed in § 122.59(L)(2)(1}) cen be

sdequately determined without an
inapection.

Fifth, the scurces othar than separeta
storm sewers that may be covered by g
general permit are no longer limited to

“minar” sources, so long ar the category

specified in the permit meets the
requirements of § 122.55(a){2).

, Finally, § 122.58{b)(2){iv] clarifies that’
(he general permit automatically
terminates on the effective date of an
individual permit.

§ 12260 Additionol conditions
applicable to all NPDES permits.

 122.80(2){1) states the duty of the
permittee to comply with toxic effluent
standards or prohibitions regardless of
<uzz> whether they appear in the permit. This
requirement formerly appearsd 25 a
comment ta proposed § 122.88(b].

Section 122.80{(b] {praoposed
§ 122.68(¢)): The proposal required a
permittee to control production and all
discharges upon reduction. loss, or
failure of the treatmen! {acility, until the
[acility is cestored or an altemate
method of treatment provided. Some
commenters argued that this
requirement to control both production
and discharges was burdensome and
that some flexibility should be aliowed
based on the degree of noncompliance.
EPA agrees in part and has revised
§ 122.60(b) to require a permittee to
contral either production or all
discharges rather than both. However, if
the circumstances warrant the permittee
may still be required to control both
production and all dischsrges.

Portians of paragraphs (d) through (h)
-of proposed § 122.71 heve been moved
1o § 122.60. These monltoring
requirements are mandstory {or all
permittees £nd as such properly appear
in"the standard NPDES permit
conditions. They are diacussed under
§ 122.82(i) below.

- Section 122.6() contains the 24-hour
@:om’ng requirements for NPDES. This
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reporting duties and therefore now
gpplies in all instances regardless of
whether the bypass will bs “prohibited.”
Similarly, in the proposal upsets oanly
had to be reported if the perniittes
wished to establish an affirmative
defense 10 an enforcement action for
noncompliance. This 24-hour

duty hss now also been coordinsted
with the other 24-hour reporting duties
and is mandatory in all instances where
the upset causes any eflfluent limitation
in the permit to be viclated. Finally, the
Director may now specify in the permit
any other pollutant which he or che
wisheg to be reported within 24 hours if
a maximum daily discharge limitation is

vig X .
Section 122.60(3) contsins provisions

covering bypass. The paragraph has
been@xtensively re oF - ln\ \

gener € paragrap €8 that' |
bypazs ‘which a&%ﬁﬁﬁtﬂe&dﬁ———'
elfluent limilatiomr v prohibited:-the
prﬁﬁmﬁw
presumption in fevor of approval of 2
bypess. Consequently, ten day advance
notice of any anticipated bypass which

i may violate effluent limitations is now a

requirement in &ll cases, and not simply

| an optional mechanism for obtaining

i “approval” of zn otherwise prohibited

|
|
|
|

| statement in proposed § 122.68{c)(3) that

bypass. Similarly, EPA has deleted the

“if there is any doubt" as to the
necessit arge. enforcement
action may be tnken Finally. the :
reorganized section clunﬁes the
applicability of the requirement that
backup equipment be available to !
prevent bypass. In gencral. bypass will ..
not be excused except in extreme
silugtions. and lh?ﬂac'rﬂ'mu—lte
backup equipment for downtime periods
will not be a defense uniess the
permitiee could not have anticipated the
need for such equipment &t the time the
facility was consiructed. Sumilarly,
although in general bypass which does
not exceed effluent limitstions is not
prohibited. this is true only if the bypass ;
#l30 was necessary [or essenual /
maintenance.

§ 12281 Additional conditions
applicable to specified categories of
NPDES permits.

{1) Section 122.61{a) requires existing
industnial permittees te noufy the
Director when some sctivaty has
occurred or will occur. causing them to
discharge toxic pollutants 2t a level
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(§ 122.68(x) in Part I of the June 14,
1979 Federal Regioter (44 FR 34393))
which established permit limits at five
times the reported ievel or detection
limit. In response to a large number of -
comments on this section, EPA has
changed its approach towards
controlling polruunu not limited in
permits. A detailed discussion of the
new section and the comments received
on the proposal eppears elsewhere in -
today's Federsl Register in the preamble
to the public notice of the consohdated
epplication forms.

{2) Section 122.61(b) lpeaﬁes,
conditions applicable to all POTWs.
They were proposed as § 122.69(d)(1). in
the section titled “Applicable '
limitations. standards. prohibitions, and
conditions.” Rather than leaving them as
requirements for permit writers to
specify on a case-by-case basis, they
' were moved, without substantive
| change, to this section because they are

) ilpphc&ble to all POTWs.
V 122.62 Establishing NPDES permit
»‘
| § 122.69(a}. which listed required
! limitations. into two paragraphs.

conditions.
{1) We have divided proposed

§ 122.62(a) and (b). Section 122.62{a)
contains requirements for technology-
based limitations. to be imposed either
on the basis of guidelines or case-by-
case under § 125.3. It also specifies
requirements ¢oncerning new source
performance standards which were
proposed as § 122.69(c).

(2) Section 122.62(c) modilies the

| proposed § 122.69(b) by deleting the four

| dates in proposed Appendix A
{September 30 and December 31, 1980
and March 31 and June 30. 1981) and
replacing them by & single date
identified in the text of § 122 62{(c).
which is June 30, 1981. Any permit
issued on or befare june 30. 1981 to any
dischargers in an industrial category
listed in Appendix A must contain e
reopener clause es provided in this
section. This will ensure incorparation
of the requirements of efTluent
guidelines {ato permits issued to these
dischargers. Any permit issued afler
june 30, 1981 to these dischargers mus?
meet the requirements of sections
301(b){2) (A}, (C)*(D). (E). and (F) ol the
Clean Water Act, whether or not
applicable effluent limitstion guidelines
have been pmmulgated for those
industries.

C
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condition implemanting sections 301,
302, 308, 307, 308, 318, or 405 of the Clean
Water Act is subject to & civil penalty
not to exceed $100,000 per day of such

. violation. Any person who willfully or
negligently violates permit conditions
implementing sections 301, 302, 308, 307,
or 308 of the Clean Water Act is subject
to a f{ine of not less than %2,500 nor more
than $25,000 per day of violation, or by
imprisonment for not more than 1 year,
or both.

(b) In eddition to § 122.7(c]) (duty to
halt or reduce activity), upon reduction,
loss, or failure of the trzatment lacility,
the permittee ghall, to the extent
necessary to maintain compliance with
its permit, control production or all
discharges or both until the {acility is
restored or an alternative method of
treatment is provided. This requirement
applies, for example, when the primary
gource of power of the treatment facility
fails or is reduced or lost.

{c) In addition to § 122.7(j)
{monitoring):

(1) Monitoring must be conducted
according to test procedures approved
under 40 CFR Part 136, unless other test®
procedures have been specified in this
permnit.

(2) The Clean Water Act provides that
any person who falsifies, tampers with,
ot knowingly renders inaccurate any
monitoring device or methed required to
be maintained under thia permit shall,
upon conviction, be punished by & fine

of not more than $10,000 per violation, or

by imprisonment for nct more than 6
months per viclation, or by beth.

{d) In addition to § 122.7(k)
{signatories): the Clean Water Act
provides that any person who
knowingly makes any false statement,
representation, or certification in any
record ar other document submitied or
required to be maintained under this
permit, including monitoring reports or
rcpons of compliznce or non-
compliance shall, upon conviction, be
punished by a fine of not more than
$10,00Q per violation, or by
imprisonment for not more than 8
months per violation, or by both.

(e} In eddition to § 122.7(1}(3)
(monitoring reports):

{1) Monitoring results must be
reported on a Discharge Monitoring
Report (DMR).

{2) If the permitiee monitors any
pollutant more frequently than required
by the permit, using test procedures
approved under 40 CFR 138 or 23
specified in the permit. the results of this
monitoring shall be inciuded in the
calculation and reporting of the dala
submitted in the DMR.

(3) Calculations for all limitations

. which require averaging of

meagurements shall utilize an arithmetic
mean ynless otherwise speciﬂed by the
Director in the permit.

{f}{1) The following ahall be included
as information which must be reported
within 24 hours under § 122.7(1)(5) (24~
hour reporting):

(i) Any unanticipated bypass which
exceeds any effluent limitation in the
permit. (See § } below.)

(li) Any upset which exceeds any
effluent limitation in the permit.

(iif) Violaton of @ maximum daily
discharge limitation for any of the
pollutants listed by the Director in the

- permit to be reported within 24 hours.

(See § 122.62(3).)
{2) The Director may waive the
written report on & case-by-case basis if

the oral report has been received within -

24 hours,

(8) Bypasa—{(1) Definitions. (i)
“Bypsss” means the intentional ‘
diversion of waste streams from any
portion of a treatment facility.

(ii} “Severe property damage' means
substantial physical damage to property,
damage to the treatment {acilities which
causes them to become inoperable, or
substantial and permarnent loss of
natural resources which can reavonably
be expected to occur in the absence of a
‘bypass. Severe property damage does
not mean economic loss caused by
delays in production.

(2} Bypass not exceeding limitations.
The permitiee may allow any bypass to
occur which dees not cause effluent
limitetions to be exceeded, but only if it
also {s for 2ssentiel maintenance ta
——— .
assure efficient gperation. These
bypa:sea are not subject to the
provisions of peragraphs (g)(3) md (8)(4)
of this section.

{3) Notice.—{i) Anticipated bypass. If
the permittee knows in advance of the

. need for & bypass, it shall submit prior

notice, if possible at least ten days
before the date of the bypass.

(i) Unanticipated bypass. The
permittee shall submit notice of an -
unanticipated bypass as required in
paragraph (f] of this section {24-hour
notice).

- {4) Prohibition of bypess. {i} Bypass is
prohibited. and the Director may take
enforcement action against a permiilee
for bypass, unless:

{A) Bypass was unavoidable to
prevent loss of life, personal injury, or
severe property damage;

(B) There were no feasible
alternatives to the bypass, such as the
use of suxiliary treatment {acilities,
retention of unreated wastes, or
maimtenance during normal periods of
equipment downtime. This condition is
not satisfled if the permittee could have
installed adequate backup equipment to

prevent a bypass which occurred during
normal periods of equipment downtime
or preventive maintenance; and

(C} The permittee submitted notices

_as required under paragraph (g)(3} of .

this section.

(ii} The Director may approve an
anticipated bypass, after considering its
adverse effects, if the Director
determines that it will meet the three
conditions listed above in paragraph
(8){4)(i) of this section,

(h) Upset.—(1) Definition. *Upset"
means an exceptional incident {n which
there is unintentional and temporary
noncompliance with technology-based
permit effluent limitations because of -
factors beyond the reasonable control of
the permittee. An upset does not include
noncompliance to the extent caused by
operational error, improperly designed
treatment facilities, inadequate
treatment facilities, lack of preventive
maintenance, or careless or improper
operation.

(2) Effect of an upset. An upset

-constitutes an affirmative defense to an

action brought for noncompliance with
such technology-based permit effluent
limitations if the requirements of
paragraph (h)(3) of this section are met.
No determination made during
administrative review of claims that
noncompliance was caused by upset,
and before an action for noncompliance,
is final administrative acnon subject to
judicial review.

(3) Conditions necessary for a
demonstration of upset. A permittee
who wishes to establish the affirmative
defense of upset shall demonstrate,
through properly signed.
contemporaneous operating ]oga, or
other relevant evidence that:

(i).An upset occurred and that the
permittee can identify the specific
cause(s) of the upset;

(ii) The permitted facility was at the
time being properly operated: and

{iii} The permittee submitted notice of
the upset as required in paragraph {f) of
this section [24-hour notice).

{iv) The permittee complied with any
remedial measures required under
$ 122.7(d).

(4) Burden of proof. In any
enforcement proceeding the permitlee
seeking to establish the occurrence of an
upset has the burden of proof.

§ 122.61 Additionz! conditions applicsbie
1o specified categories of NPDES permita.

(Applicable to state NPDES programs
sce § 123.7.)

The following conditions, in addition
to those set forth in § 122.7 and § 122.60.
apply to all NPDES permits within the
categories specified below:
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RELATIONSHIP OF JUNE 7 PART 122 TO TODAY'S REGULATIONS

June 7 Paragraph
Number

§122.14(e)
- §122.14(f)
§122.14(g)

§122.14(h)

§122.14(1)

§122.14(3)

§122.14(k)

§122.14(1)

(Continued)

Subject and Any Changes

Reporting requirements. ,
No longer tied to causes for
modification; causes spelled out
individually; Director‘s right to
request application in modification
(§124.5) '

Right of entry, copying, etc.
Minor wording changes

" Operate efficiently. :
Added: requires backup eguipment
only to comply with permit; minor
wording changes

.~ Noncompliance reporting,

Extensively rearranged, sam

. substantive changes. ‘
Added:. permits must specify
24-hr. pollutants, others not

- reported; planned changes and
anticipated non~campliance in
advance

Duty to minimize impact of
noncampliance,
Minor wording charges

Duty to halt activities.
In §122,7; not a defense against
enforcement, §122.60; minor
wording changes

' s. e \
Rearranged, no substantive change /
Sartagee, ho SibeRAntlve change.

.

/ “Upset. ,
i\ Camment partially incorporated, -
“._no substantive change

Today 's Paragraph
Number (s )

§122.7(1)

§122.7(i)

§122.7(e)

§122.7(1)(2), (1)(6),
(1)(7),

§122.60(£).(3),
§122.62(g)

§122.7(d)

§122.7(c), $§122.60(b)

§122.60(g)

§122.60(h)




